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CHURCH OF SCIENTOLOGY INTERNATIONAL,) 	No. 157 680 	LAW FIDES  
a California not-for-profit religious corporation, ) 

	

) 	REQUEST FOR JUDICIAL NOTICE 

	

) 	IN OPPOSITION TO MOTION FOR 
Plaintiff, 	 ) 	SUMMARY ADJUDICATION ON 

	

) 	FIRST CAUSE OF ACTION OF 
vs. 	 ) 	ARMSTRONG'S FIRST AMENDED 

	

) 	CROSS-COMPLAINT 
GERALD ARMSTRONG; MICHAEL WALTON; ) 
THE GERALD ARMSTRONG CORPORATION, ) 
a California for-profit 	 ) 
corporation; DOES 1 through 100, 	 ) 
inclusive, 	 ) 

	

) 	Date: 12/1/95 
Defendants. 	 ) 	Time: 9:00 a.rr. 

	

) 	Dept: One 
	 ) 

Defendant and Cross-Complainant Gerald Armstrong requests that this Court take judicial 

notice of the following records of certain United States District Courts: 

A. 	Memorandum Opinion, United States District Court Senior Judge John L. Kane Jr. in 

Religious Technology Center v. F.A.C.T.NET, INC.; Lawrence Wollersheim and Robert Penny, United States 

District Court for the District of Colorado, Case No. 95-K-2143, filed October 3, 1995. 

B 	Opinion and Order in Church of Scientology International v. Time Warner, Inc.; Time Inc. 

Magazine Company, and Richard Behar, the United States District Court, Southern District of New York, 

Case No. 92 Civ. 30324 (PKL) November 14, 1995. 
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FORD GREENE, Bar # 107601 

Attorney for Defendant 
GERALD ARMSTRONG 

By J. 	NAUL 

FOR THE COUNTY OF MARIN 
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DATED: 	November 17, 1995 
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By:  7  
FORD G`REENE r 
Attorney for Defendant 
GERALD ARMSTRONG 

( 
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PROOF OF SERVICE  

I am employed in the County of Marin, State of California. I am over the age of eighteen years and am 

not a party to the above entitled action. My business address is 711 Sir Francis Drake Boulevard, San 

Anselmo, California. I served the following documents: 

REQUEST FOR JUDICIAL NOTICE IN OPPOSITION TO MOTION FOR SUMMARY ADJUDICATION ON 

FIRST CAUSE OF ACTION OF ARMSTRONG'S CROSS-COMPLAINT 

on the following person(s) on the date set forth below, by placing a true copy thereof enclosed in a sealed 

envelope with postage thereon fully prepaid to be placed in the United States Mail at San Anselmo, 

California: 

Andrew Wilson, Esquire 
WILSON, RYAN & CAMPILONGO 
235 Montgomery Street, Suite 450 
San Francisco, California 94104 

12 
LAURIE J. BARTILSON,ESQ. 
Bowles & Moxon 
6255 Sunset Boulevard 
Suite 2000 
Los Angeles, California 90028 

BY FAX 

15 
I caused such envelope to be delivered by hand to the offices of the 
addressee. 

(Personal Service) 

[X] 	(By Mail) 	 I caused such envelope with postage thereon fu ly prepaid to be placed in the 
United States Mail at San Anselmo, California. 

18 
I declare under penalty of perjury under the laws of the State of California that 
the above is true and cor 

[X] 	(State) 

DATED: 	November 17, 1995 
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Civil Action No. 95-B-2143 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

UNITED STATES DISTRICT CURT 
DENVER. COLORADO 

SEP 1.5 isc-, 

JAMES R. MANSPEAKER 
CLERK 

RELIGIOUS TECHNOLOGY CENTER, a California non-profit BY 
Lt.) p 4.4t4,;aw  

Plaintiff, 

v. 

F.A.C.T.NET, INC., a Colorado corporation: LAWRENCE WOLLERSHEIM, 
an individual; and ROBERT PENNY, an individual, 

Defendant. 

MEMORANDUM OPINION AND ORDER 

KANE, J. 

On August 21, 1995 Religious Technology Center ("RTC"), a 

California non-profit corporation, filed a verified complaint 

against Lawrence Wollersheim, Robert Penny and F.A.C.T.NET, Inc. 

("FACTNET") for injunctive relief and damages for copyright 

infringement (17 U.S.C. S 501) and trade secrets misappropriation 

(Colo. Rev. Stat. 5  7-74-102 to -110 (1986)). 

Jurisdiction is based on 28 U.S.C. SS 1331 and 1338(a) and (b) 

in that this is an action for copyright infringement under 17 

U.S.C. S 501. Supplemental jurisdiction exists under 28 U.S.C. S 

1367 over the trade secrets misappropriation claim, which RTC 

alleges arises out of the same transaction and occurrences. 

Before me is RTC's motion for preliminary injunction. 

I. Background.  

RTC is one of the formal entities constituting the Church of 

Scientology (the "Church") founded by L. Ron Hubbard. FACTNET is 

a non-profit educational and charitable corporation registered and 
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P. 

with its principle place of business in Colorado. Wollersheim and 

Penny are former Scientologists.1  Wollersheim serves as President 

of the Board and Executive Director of FACTNET and Penny is a 

member of the FACTNET Board. 

Defendants, operating on minimal financial resources, maintain 

a library and archive information concerning, inter alla, an 

ongoing public controversy regarding the Church's status as a 

religious tax exempt organization and charges that its practices 

involve harmful psychological coercion which has resulted in mental 

and physical harm to a significant number of its adherents. 

Much of the information maintained by Defendants is made 

available publicly on FACTNET's Bulletin Board Service on the 

international computer network known as the Internet.2  Other data 

is stored in a private portion of the FACTNET library which 

includes information concerning and provided by former 

Scientologists and their families. 

RTC alleges Defendants have placed on the Internet 

unauthorized copies of unpublished religious works called OT 

materials, often referred to as "Advanced Technology." They list 

1 The Church of Scientology and Wollersheim have opposed each 
other in litigation in various cases. In Follersheim v. Church of  
5cientologv, 15 Cal. App. 4th 1476 (Cal. Ct. App. 1992), an action 
in which Wollersheim alleged intentional and negligent infliction 
of emotional injury, the court affirmed its prior judgment in his 
favor as to the cause of action for intentional infliction with the 
exception of the $30 million damage award which it reduced to 
$500,000 for compensatory damage and $2 million for punitive 
damages. A final judgment which the evidence discloses remains 
unpaid. 

2 A bulletin board service ("BBS") usually requires users to 
dial in through telephone lines to access specialized information 
or services. 

2 
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the materials in issue ("the Works") in Exhibit "A" to the 

complaint. 

RTC maintains it has the exclusive license to the Works. It 

asserts the materials consist of unpublished works of L. Ron 

Hubbard, the founder of the Church of Scientology. The Church only 

permits access to each of the works to members who have attained 

the proper level of spiritual enlightenment and made the requisite 

financial contributions. 	Such access is through a highly 

controlled system known as "auditing" involving supervision by a 

senior member of the Church. RTC claims the Works are available at 

only seven sites around the world and are never removed from these 

locations. 

Defendants maintain any of the Works in its possession were 

obtained lawfully and are maintained in the non-public section of 

Defendants' library. Wollersheim has provided consulting services 

to lawyers representing clients in litigation involving the Church 

but denied making copies of the Works for this purpose. Defendants 

assert they have not posted any of the Works to the Internet for 

public availability and that it is their policy not to do so. 

According to Wollersheim, the only deviation from this policy 

was between August 1 and August 3, 1995, when, due to 

miscommunication, Arnold P. Lerma, a FACTNET director posted some 

of the Works to the Internet. The portions of the Works published 

by Lerma had been part of an unsealed public court record in the 

Central District of California in Church of Scientology 

3 



SEP 15 '95 16:58 1712..EGRE 	BENSON/DVR 

International v. Fishman, No. CV 91-6426 HLH (Tx) C.D. Cal.3  These 

materials were attached to an affidavit filed by Fishman in that 

case. Wollersheim testified he received a copy of the affidavit 

from Fishman's counsel in the course of the consulting services 

Wollersheim provided in that case. 

On August 15, 1995, Defendants posted a message to a newsgroup 

on the Internet claiming Lerma had acted on their behalf and with 

their endorsement and that they stood behind his actions. 

II. Procedural History.  

On August 21, 1995, Judge Babcock, ruling on el{ parte motions, 

granted a temporary restraining order against Defendants. His 

order restrained Defendants from the unauthorized copying, use or 

reproduction of the Works identified in Exhibit "A" to the 

complaint or any other part of the works that are part of the 

Advanced Technology, in particular the copying into "any computer 

data base, information service, storage facility, archives, or 

other computerized network or facility." 	The order further 

restrained the destruction or concealing by Defendants of such 

Works in their possession. It also required RTC to file a bond in 

3 On August 11, 1995, RTC sued Lerma in the United States 
District Court for the Eastern District of Virginia for copyright 
infringement and trade secret misappropriation in Religious  
Technology Center v. Lerma, No. 95-1107-A. On August 11, 1995, RTC 
obtained a restraining order and order of seizure and impoundment 
against Lerma. On August 22, 1995, RTC amended its complaint in 
that case, adding the Washington Post and two of its reporters as 
defendants. On August 30, 1995, that court denied RTC's motion 
seeking to enjoin the Post defendants from copying, disclosing, 
using, displaying, or reproducing Advanced Technology materials 
which it had obtained from the same public court file. 

4 
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the amount of $10,000 with the court forthwith. Judge Babcock set 

a hearing for a preliminary injunction before me on August 25, 1995 

due to his being unavailable on that date. 

Judge Babcock ordered Defendants to deliver the infringing 

articles within their possession and control into the custody of 

RTC's counsel. In this regard, he issued a writ of seizure and 

ordered a portion of the court file sealed until execution of the 

writ of seizure. Judge Babcock also granted RTC's motion for 

expedited discovery, ordering the depositions of all three 

Defendants to take place on August 23, 1995. 

On August 22, 1995, extensive materials, including computer 

equipment, computer software and voluminous documents were seized 

from Defendants' premises pursuant to the writ. They were placed 

in the custody of RTC's counsel who proceeded to search for 

allegedly infringing materials. 

On August 23, 1995, Defendants filed motions for a protective 

order, for temporary stay of expedited discovery and to require 

immediate delivery of confidential, proprietary, and privileged 

documents belonging to Defendants to their counsel of record, 

Thomas B. Kelley. 	RTC filed an opposition to the motion for a 

stay. 

On August 24, 1995 I ordered an extension of the time for 

taking the depositions of Defendants and an extension of the 

restraining order until September 8, 1995 when the preliminary 

injunction hearing commenced. On August 25, 1995 I ordered 

Defendant's counsel or his representative be allowed to be present 

5 
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while Plaintiff's counsel searched the impounded evidence. 

further ordered any items to which Defendants' might claim 

privilege to be segregated from the materials impounded and handed 

over to the court. 

The preliminary injunction hearing took place before me on 

September 8, 11, and 12, 1995. At the termination thereof, I 

issued an oral ruling. I denied RTC's request for a preliminary 

injunction and ordered RTC to return and restore to the Defendants 

all seized materials. I ordered Defendants to maintain the status 

quo as to the possession of all copyrighted materials at issue in 

the case and restricted each of Defendants to making only fair use 

of the materials. I reserved the right to clarify my oral order by 

way of a written opinion. This is that opinion. 

III. Preliminary Injunction.  

I have authority to issue a preliminary injunction under 

Federal Rule of Civil Procedure 65. In addition, the Copyright Act 

specifically authorizes me to grant a preliminary injunction "on 

such terms as [I] may deem reasonable to prevent or restrain 

infringement of a copyright." 	17 U.S.C. S 502. 	The Colorado 

Uniform Trade Secrets Act similarly grants me the power to grant 

injunctive relief "to prevent or restrain actual or threatened 

misappropriation of a trade secret." 

A preliminary injunction is an extraordinary remedy providing 

the potential for considerable harm yet its emergency nature does 

not afford the court the usual degree of careful consideration 

afforded by the deliberative processes of a trial. 	As a 

6 
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consequence, the issuance of such an injunction, like the power of 

contempt, is one which is at best used sparingly, if at all. 

Moreover, the very purpose of .an injunction is to preserve the 

status quo ante. That is a rather elegant piece of Latin which 

means the last existing state of peaceable, noncontested conditions 

which preceded the pending controversy. I will not dwell on this, 

but it is helpful to observe that our legal forefathers were not 

fools; 	the complete phrase is status quo ante bellum which 

literally means "the state of things before the war began." 

Given this purpose and the caution the law prescribes there 

are four basic considerations or findings which must be made before 

an injunction can issue. These same four factors likewise assist 

in determining the scope of the injunction and the conditions which 

attach to it. 

A party seeking injunctive relief must establish: 

(1) it will suffer irreparable injury unless the 
injunction issues; 

(2) the threatened injury to the movant outweighs 
whatever damage the proposed injunction may cause the 
opposing party; 

(3) the injunction would not be adverse to the public 
interest; and 

(4) substantial likelihood that the movant will 
eventually prevail on the merits. 

Walther v. United States Dep't of Defense, 52 F.3d 851, 854 (10th 

Cir. 1995). 	The Tenth Circuit has adopted a modified 

interpretation of the fourth "likelihood of success" element. Id. 

"If the movant has satisfied the first three requirements for a 

preliminary injunction, the movant may establish likelihood of 

7 
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success by showing questions going to the merits so serious, 

substantial, difficult and doubtful, as to make the issues ripe for 

litigation and deserving of more deliberative investigation." Id.  

This modified test applies, however, only where the first three 

requirements are satisfied. 

Similarly, the less rigorous test for injunctive relief 

sometimes employed in copyright cases is only applicable where the 

plaintiff has made a prima facie showing of infringement. See.  

gf...ga, Financial Control Assoc's v. Equity Builders, Inc., 799 F. 

Supp. 1103, 1113 (D. Kan. 1992); 3 Melville B. Nimmer & David 

Nimmer, Nimmer on Copyright S 14.06(A) (1995). 

The circumstances of this case warrant consideration and 

balancing of all four factors. 

A. Substantial Likelihood of Success on the Merits.  

1. Copyright Infringement Claim.  

RTC contends it will succeed on the merits of its claims for 

copyright infringement because it owns a valid copyright and the 

copyrighted work was copied by Defendants without its 

authorization. 

To prevail in a copyright infringement action, a plaintiff 

must prove (1) ownership of a valid copyright and (2) defendant 

copied, "protected components of the copyrighted material." Gates  

Rubber Co. v. Bando Chemical Indus.. Ltd., 9 F.3d 823, 831 (10th 

Cir. 1993). If a certificate of registration in accordance with 17 

U.S.C. S 410(c) has been obtained, there is a presumption in favor 

of the plaintiff that a valid copyright exits. Id. at 832. The 

8 



SEP 15 'S'5 17:22 Fi:EGRE 	EENSON/DVR 	 P.10 

defendant then has the burden of overcoming this presumption. 

RTC claims it has certificates of registration for the Works, 

is their exclusive licensee and is entitled to protect them as if 

it were the original holder of the copyrights. At the outset of 

the preliminary injunction hearing, Defendants' counsel stipulated 

only for the purposes of this proceeding that the Works were 

originated by L. Ron Hubbard and that RTC has a valid title to the 

copyright in the Works. 

Once a plaintiff shows it holds a valid copyright, it must 

then prove the defendant unlawfully appropriated some protected 

portions of the copyrighted work at issue. Id. This question 

breaks down into two separate inquiries: 

1) [W]hether the defendant, as a factual matter, copied 
portions of the plaintiff's [writings]; and 
2) whether, as a mixed issue of fact and law, 
those elements of the [writings] that have 
been copied are protected expression and of 
such importance to the copied work that the 
appropriation is actionable. 

j. In Gates Rubber the court noted that the inquiry does not end 

with a finding that the defendant copied the plaintiff's materials. 

"Liability for copyright infringement will only attach where 

protected elements of a copyrighted work are copied." Id. at 833. 

The Copyright Act provides: 

In no case does copyright protection for an original work 
of authorship extend to any idea, procedure, process, 
system, method of operation, concept, principle, or 
discovery, regardless of the form in which it is 
described, explained, illustrated, or embodied in such 
work. 

17 U.S.C. S 102(b). 	The 1976 House Report noted copyright 

protection does not preclude others from using the ideas or 

9 
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information revealed by the author's work, rather it refers only to 

the expression of the work adopted by the author. H.R. Rep. No. 

1476, 94th Cong., 2d Sess. 57 (1976), reprinted in 17 U.S.C.A S 102 

app. at 17 (1976)). 

RTC asserts Defendants themselves and through others directly 

copied the copyrighted Works. It maintains Defendants duplicated 

portions of the Advanced Technology materials onto a newsgroup4  on 

the Internet and onto a Web site,5  making them accessible to 

Internet subscribers. These subscribers could then download the 

works onto their own computers and have personal copies. 

RTC additionally claims Defendants provided Arnaldo Lerma with 

copies of the materials at issue. Lerma ultimately posted these 

copies onto the Internet. RTC claims the act of providing Lerma 

with the copies constitutes contributory copyright infringement. 

The evidence showed, however, that, apart from the Lerma 

posting, the only copying of the Works by Defendants was scanning 

them onto their computer and placing them in the private section of 

their library without making them available to the public over the 

Internet or otherwise. Copying of this sort by Defendants falls 

within the well established limitation on the exclusive right of 

copyright ownership recognized in the Copyright Act, 17 U.S.0 S 

107. 

4 A "newsgroup" is an electronic discussion group, serving as 
a bulletin board for users to post universally accessible messages, 
and to read and reply to those from others. 

World Wide Web is a network of computers on the Internet 
that maintains documents users can read and transfer with a number 
of programs. 

10 



SEP 15 '95 17:04 FAEGRE EENSCN/DVR 	 P. 

Under this limitation, "the fair use of a copyrighted work . 

for purposes such as criticism, comment, news reporting, 

teaching . . . scholarship, or research, is not an infringement of 

copyright." 17 U.S.C.A. S 107. The Copyright Act lists four 

factors for consideration in determining whether a particular use 

made of a work is fair use: 

(1) the purpose and character of the use, including 
whether such use is of commercial nature or is for 
nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in 
relation to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for 
or value of the copyrighted work. 

Id. 

"Fair use" is a factual determination. 	Harper & Row.  

/014blishers, Inc. v. Nation Enterprises, 471 U.S. 539, 549 (1985). 

Each fact must be assessed in light of the total circumstances of 

the case and then a conclusion can be made as to whether the 

doctrine applies. 

In Harper & Row,  a magazine editor obtained a copy of a 

copyrighted manuscript which he knew he was not authorized to 

publish. In an attempt to get a "scoop" on the magazine that had 

the rights to publish the piece, he published excerpts from it. 

The Court found for the copyright holders, determining on a factor 

by factor basis that there was no valid fair use on the part of the 

defendant. the Court held the questioned publication's effect on 

the market is the "single most important element of fair use." Id.  

11 
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at 566. 

Even if, as RTC maintains, the Works have not been published, 

the concerns of the Court in Harper & Row do not apply here. 

Defendants' use of the materials was not with the intention of 

depriving the planned publication of its full impact. Further, no 

evidence was presented as to the effect of the Defendants' copying 

of the Works upon the potential market for them' 

The evidence showed the Works are esoteric in nature and are 

delivered to certain followers by advanced Scientologists known as 

"auditors" as part of an elaborate system of instruction. The only 

financial harm RTC would suffer would be if followers were to 

forsake the Church's didactic methodology in favor of self 

instruction through the Works copied by Defendants. There was no 

suggestion, let alone evidence, of this potential for financial 

loss to the Church.? 

6 This case is distinguishable from Bridge Publications, Inc.  
v. Vien, 827 F.Supp. 629 (S.D. Cal. 1993), appeal reinstated and 
transferred, 53 F.3d 344 (Fed. Cir. (Cal.) 1994). The Vien court 
held there was a copyright infringement and fair use did not apply. 
In that case, as here, an affiliate of the Church sued to enjoin 
the use of copyrighted works. There, however, the defendants were 
charging for classes that used the documents as part of their 
study. .1d. at 632. The court found defendants used the materials 
for the same purposes as the holders of the copyright. Id. at 635. 
The court also found that there was a wholesale copying of the work 
and that this weighed heavily against fair use. 	Id. 	at 636. 
Finally, the Vien court found that because the defendant's use of 
the materials was substantially similar to that of the Church, 
there was an economic harm as demand for sale or distribution from 
the Church would diminish. Id. 

An argument that RTC may be harmed financially by 
Defendants' intended criticism of the Works through copying would 
not prevail. In a similar case, the Second Circuit ruled that 
economic harm from criticism is not actionable under copyright 

12 
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The alleged copying by the Defendants was not of a commercial 

nature. Rather, it was made for non-profit purposes to advance 

understanding of issues concerning the Church which are the subject 

of ongoing public controversy. 

RTC has not introduced the Works in their entirety into 

evidence to enable comparison of the amount and substantiality of 

the portion of the Works copied with each copyrighted work as a 

whole. Notably, however, even if a work is introduced in its 

entirety, the copying may nevertheless constitute fair use. See,  

e.q., Sony Corp. v. Universal City Studios, 464 U.S. 417, rehlq 

denied, 465 U.S. 1112 (1984); Rotbart v. O'Dwyer Co„ 34 U.S.P.Q. 

2d 1085 (S.D.N.Y. 1985). 

Defendants maintain and the evidence does not refute that the 

Lerma postings to the Internet were made in the context of ongoing 

dialogue in the particular newsgroup to which they were posted. 

they form part of the topical debate concerning whether the Works 

are of substance or are perpetuated as part of systemic mind 

control. 

No evidence was introduced showing a likelihood that a 

follower of the Church would consider the postings by Lerma as a 

market substitute for the Works. Nor did the evidence show that 

the postings were of a commercial nature or had any effect on the 

potential market for the works. As such, the postings may well be 

considered as having been made for the purposes of criticism, 

laws. New Era Publications Int'l v. Carol Publishing Group, 904 
F.2d 152, 160 (2nd Cir.), cert. denied, 498 U.S. 921 (1990). 

13 
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comment or research falling within the fair use doctrine. 

At this preliminary stage of proceedings, I find RTC has not 

shown a substantial likelihood of success on the merits of its 

copyright claim. 

2. Misappropriation of Trade Secrets Claim.  

RTC claims Defendants have misappropriated its trade secrets 

by acquiring, disclosing and using portions of the Works without 

authorization. Such claim is governed by the Colorado Uniform 

Trade Secrets Act and is not preempted by federal copyright 

statutes. ,See Gates Rubber, 9 F.3d at 846-47. 

Colorado defines trade secrets as: 

[T]he whole or any portion or phase of any scientific or 
technical information, design, process, procedure, 
formula, improvement, confidential business or financial 
information, listing of names, addresses, or telephone 
numbers, or other information relating to any business or 
profession, which is secret and of value. To be a "trade 
secret" the owner thereof must have taken measures to 
prevent the secret from becoming available to persons 
other than those selected by the owner to have access 
thereto for limited purposes. 

Colo. Rev. Stat. § 7-74-102(4) (1986). 

What constitutes a trade secret is a question of fact for the 

trial court. Gates Rubber,  9 F.3d at 848. Colorado courts apply 

a number of factors in determining whether a trade secret exists. 

They include: 

1) the extent to which the information is known outside 
the business; 

2) the extent to which it is known to those inside the 
business, i.e., by the employees; 

3) the precautions taken by the holder of the trade 
secret to guard the secrecy of the information; 

14 
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4) the savings effected and the value to the holder in 
having the information as against competitors; 

5) the amount of effort or money expended in obtaining 
and developing the information; and 

6) the amount of time and expense it would take for 
others to acquire and duplicate the informaticn. 

Colorado Supply Co., Inc. v. Stewart, 797 P.2d 1303, 1306 

(Colo.App. 1990), cert. denied, Oct. 7, 1991. 

Despite RTC and the Church's elaborate and ardent measures to 

maintain the secrecy of the Works; they have come into the public 

domain by numerous means. RTC's assertion that the only way in 

which the materials have escaped its control was through two thefts 

in Denmark and England was not supported by the evidence. A former 

senior Scientology official testified to ongoing difficulties the 

Church incurred in keeping the Works secret, including members 

losing materials in their possession. The evidence also showed 

portions of the Works have been made available on the Internet 

through persons other than Lerma, with the potential for 

downloading by countless users. 

The Works posted by Lerma were publicly available as part of 

an unsealed public court record in the Central District of 

California in Church of Scientology International v. Fishman, No. 

CV 91-6426 HLH (Tx), C.D. Cal. Wollersheim testified copies of the 

Works in his possession were sent to him by an attorney 

representing defendants in that case for whom he had provided 

consulting services. 

In August 1995, reporters of the Washington Post obtained 

copies of the Works from the unsealed Fishman file. 	The 

15 
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newspaper's publication publication of portions of the materials prompted RTC 

to request injunctive relief in Religious Technology Center v.  

Lerma, Civil Action No. 95-1107-A (E.D. Va.). On August 30, 1995, 

that court found the materials had escaped into the public domain 

and onto the Internet and that Lerma was not their only source on 

the Internet. 	slip op. at 14-15 (E.D. Va. Aug. 30, 1995). 

The court concluded RTC could not establish for the purpose of the 

preliminary injunction motion that the documents were "not 

generally known" as required by the Virginia statute. 

In the course of the hearing before me, RTC changed its 

position with regard to what materials constitute the purported 

trade secrets. At the outset, RTC maintained the entire Works were 

trade secrets. After evidence was heard indicating that the Works 

were in the public domain, RTC claimed that only portions of the 

Works, rather than the whole were secret. RTC's ambivalence and 

admission as to the non-secret nature of certain portions of the 

Works casts some doubt casts on the secret status of Works as a 

whole. 

The evidence showed the Works are widely known outside of the 

Church through multiple sources. As such, they are not secret 

within the meaning of the Colorado statute and RTC has not shown a 

substantial likelihood of success on the merits of its trade 

secrets claim. 

B. Irreparable harm.  

I do not find RTC will suffer irreparable harm if the broad 

injunction sought is not granted. There has been no showing that 
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RTC has lost nor will lose competitive advantage through 

Defendants' fair use of the Works, nor that such USG has been for 

commercial purpose. 

RTC claims use of the materials impedes its right to exercise 

its religious belief that the materials must be kept secret. I am 

not persuaded that a denial of the injunction sought will deprive 

followers of the Church of their freedom to exercise their 

religious beliefs. RTC effectively requests that I advance its 

religion at the expense of Defendants' lawful rights to use the 

materials for the purposes of criticism and research. The United 

States Constitution, common law and the Copyright Act preclude me 

from doing so. 

C. Balancing of Hardships,  

The evidence does not reflect that the threatened injury to 

RTC outweighs the damage the broad injunction sought may cause the 

Defendants. 	Such relief would effectively pull the plug on 

Defendants' electronic library, infringe not only on their rights 

of criticism and research but be the death knell of FACTNET. Any 

threatened injury to RTC is outweighed by this potentially 

devastating hardship to Defendants. 

D. public Interest.  

Public interest lies with the free exchange of dialogue on 

matters of public concern. The injunction sought would silence the 

Defendants as participants in an ongoing debate involving matters 

of significant public controversy. Relief of this kind does not 

serve the public interest. 

17 
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IV. Conclusion.  

Having weighed all the relevant factors, I conclude RTC has 

not shown a substantial likelihood of success on the merits and the 

balance of harms weighs in favor of Defendants. Accordingly, 

IT IS ORDERED THAT Plaintiff's motion for preliminary injunction is 

DENIED; 

IT IS FURTHER ORDERED THAT Plaintiff is to return and restore to 

Defendants immediately and at Plaintiff's expense all seized 

materials in the condition they were when taken and to the precise 

places from which they were taken; 

IT IS FURTHER ORDERED THAT Defendants are to maintain the status 

quo as to their possession of all copyrighted materials at issue in 

this case and are restricted to making only fair use thereof. 

Defendants are prohibited from making any additional copies of the 

materials or transferring them in any manner or publicizing them 

other than in the context of fair use. 

Dated this 15th day of September, 1995 at Denver, Colorado. 

)CZ Z- 	 L-- 
4OHN L. KANE, JR. 
U.S. SENIOR DISTRICT COURT JUDGE 
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LEISURE , DistriCt_Zudgl! 

Plaintiff Churoh of Scientology Lltarnationai ("CST") 

brought this action to recover for damages allegedly 5v4tferati 

from the publication of .fa .as and da5amatory statcoant* 

concerning csI in the c-over story of the May 6, 1991 issue of 

Tits _zagazint, Defendants Time Warner, Inc., Time Inc. Magazina 

CtItpany, and Richard Sthar (oollactivsly "Time) move this Court 

for sumcary judgmont, Dursuant tc 7a4eral 71;18 of Civil Prooed'-lre 

56, on the grounds thzt they lacked actual =Alicia in pub? ishin 

pi article about CS:, an admitted public figure. 

Plaintiff's ReSponge to Lefendants' rirat Set o. Res-ueitts for 

Admission to Plaintiff. Tor the reasons stated below, 

dcfendant5,.' motion is granted in ;art and denied in part. 

DISCI:13810S 

"Suter' judc,ment is proper only if, wiswing ail evidence in 

the light moat favorable to the non=oving party, there is no 

genuine issue of material fact,' as to an e5sentiaL olatent of a 

claim. gilttrV vi 	No. 95-712, 1995 WL 

62W:15, at *3 (2d C. Oct. 26, 199!). A public figure suing for 

libel must prove, AS one of the essential elements of the claim/  

that the defendant. Ir.lblished the Material with actual malice, 

i.s., actual kncwiedga of its falsity or with serious subjective 

doubts as to its truth. lee 

U.S, 254, 279-8C 0-964)1  at.t/Uta/—ZamasIZ, 390 V.S. 727, 

731-12 (1968). The rirst Amendment further require* that the 
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plaintiff prove actual malice with clear dr1:4, acnvincing evidence. 

1.4„. Therefore, "there is no genuine issue if tha evidence 
Pt*sunted in the opposing affidavits Ic of insufficient caliber 

or quantity to alloy 4 rational finder of fact to find actusl 

malice by clear and ccnvitaing evidenoe.n 

Lotbv, _,no,, 477 U.S. 242, 254 (198C). 

Alt.hougb a defendant's state of mind is at issue in a libel 

Case covered by Itgy_lu-Klirau, that fact alone cannot preclude 

sumrary judgment, for First Amendment protcction cannot be 

emasc.ilated by unvillinimess an the part of a court to grant 

summary judgment where "affirmative evidence 0f the defendant's 

6tate of mind" is lacking. A libel suit cannot to allowed to get 

to the jury, at enormous expense to the def.-ndant, based on =ire 

Assertions of malice by the plaintiff. ;1!... St, 514rin  

	 Inc., 21 ?.3d 1509, 1318 pd Cir. n94) 

("Summary lidgment for the publisher is quitm often appropriate 

because of the difficulty a public official has in snowing 

'actual malice."). Indeed, without judicious v,ae of zim=try 

judgment to diapose of libel suits, nthe threat of being put to 

tho dliltansa of a lawsuit . . . ?Lay Sc as chilling to the exercise 

Of First Amendzent frttdomA at fear of the cutt=e of the lawsuit 

itstlf." Im4\1flo /G. v. Moor-,Ttnkax.ai, 74 N.Y.2d 548, 561, 545 

N.E.2d 129, 135/  549 N.Y.S.2d 538, 944 (1959) (internal. quotation 

211arkii omIttad), vacated, 497 U.S. 1021 (1590), ALlita...12, 77 

X.Y.2d 235, 567 N.E.2d 127o, 566 N.Y.S.2d 906 (1991)r 

dsnig.4, 500 U.S. 954 (1991). Because the freedoms guaranteed by 
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m:n tha realm. of religious faith, and in 
that of tolitical belief,sharp different©a 
arise. In both fields the tenet a of cne 'an 
may seem the rankest error to his mlighbor. 
To persuade others to his awn point Of view, 
the pleader, as we ;mow, at times, rosorts to 
eXZggerati011i  to vilification of ran who have 
been, or are, *prominent in church or state, 
and 4,14n to false statement. But the people 
of this nation have ordained in the light of 
history, that, in spite of the probability of 
eXCesses and abuses, these liberties are, in 
tbe_long view,-essential to enlightened 
opinion and right conduct on the part of the 
citizens of 4 damacraey.h 

14.i. at 271 (quoting Caztwell_y,x, connqctizut, 3i0 t'.8. 2 ,6, 310 

(1940)). Because sharp disagreeant is essential to roust 

debate about .4,11-por.t.ant _issues, "talctual =lice under the Ilew  

Xor% Time*  standard should not be confused with the concept of 

,.,al 	as an evil intent or a ootive arisin; frog apite or ill 

will.' MU.s.=_Ys  NAVYTrkfr 	501 U.$. 496, 511 

(1591), The speaker's elief in his statetents, Lvan his 

exaggerations, enhances, rather than di=inistes, 	1;kalihood 

that they are protected troy liel attack by the First Atlena_tont, 

Only where the Speaker himself lacks this convictitn, where the 

speaker entertains serious doubt as to the veracity of his 

statessentst is the :else stAttra4mt actionable,  IAA st- L;lan t 

390 U.S. at 731. 

As a threshold matter, than, the Court considers plaintiff's 

Assertions; that Behar, after publishing an 

critical of the Church, 

targeted ths churah vith a fixed view of it 
as a 'destructive cult.' In the next five 
years, through the publication of his article 
in the may 6, 11 issue of 2;ma, Behzir 
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tho 	Aand=ent are deeig-ned to ensure that debatQ, not 

litigation, is vigcroun, the subjective nature of the test of 
liability cannot create a bar to summary disposition of libel 

suits .1  1$1,2e 1121164.1:CLIAZ22=.1. , 38 r.2d 67, 68 (2d Cir. 
19g4) (ru11ng that district court's view -- that sumr.ary judgment 
Wa3 unavailable in discrimination cases where employer's intent 

Val at issue -- was unsupportable).. Indeed, this Caurt rinds 

little to distinguish silence enforced by oppressive, litigation 

from *silence coerced by law -- the arvuLtent of force in its 

vorst form,' Whit-raw vs  CAlifenlill  274 V.$, 337, 375•76 (1927) 

(Brandeis,- J., concuxring). 

In addition, the court must "consider thin cats against the 

background of a profound national commitment to the principle 

that debate on public issues should be uninhibited, robust, and 

.iide-optn, and that it may well include v‘hement, caustic, and 

nometi=es unpleasantly sharp attacks." 	 cQ_L., 376 

U.S. at 270. As gutted in Elx_I=4,1mA, 

:n this reepect, the Court notes that both debate and 
litigation have been vigorous in the case at bar. CS: published 
an 80-page rebuttal to the Ti;1  srticl, which it distributed to 
church members, btIaine5s leaders.?  and political figures. agl  
Memorandum of Lay in Support of Zefendants' Mntion ror Sum=asy 
3L;dgment ("Def.'s Memo.") at 3. In addition?  CSI published a 
aeries of fulI-page advertisements in la,,Todri  challensing the 
article and Time's accuracy and biases in publishing it. zu 
idi:  Affidavit or Lynn R. farny ("Ferny Alf.") / 16, Rxs. 14, 15. 
The discovery in this case has bean extensive, (wen though 
discovery has riot yet bean directed to the Iseue of truth or 
falsity. For example?  Richard Behar, the author of the article, 

was deposed for 16 1/2 days over a 12 month period. $e Def.'g 

Memo. at 4. Tte sul=eissions to the Court in support of 
or in 

opposition to this motion consist of thousands of pacts of 

maxortthild, affidavits, and exhibits. 
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refined his focus -- gathering negative 
information fro= 5oientology adversaries and 
proposing anti -Clzuroh articles -- while never 
changing any view about the Church, nover 
accepting anything a Scientologiat said and 
uniformly ignoring anything positive he 
lammed about the Church, 

Plaintiff's Mt=randum of Law in Opposition to Defendants,  Motion 

for armmary Judgment at 2. As noted, malice in the sense of 

hatred or 	 oftan-indicativt of lack of the actual 

Malice acquired under 2uI2ra11gs, and therefor* would tend to 

undermine, not support, plaintiff's case. In addition, urecklege 

conduct is not measurci by whither a reasonably prudent man would 

have published, or would have investigated before publis1-.ing.'T 

at.,_AzAnt, ;50 U.S. at 731. However, the combination of 

inadzquatt investigation with biao on :the part of the publisher 

L:an give rise to an inference of actua1 malice, 2:21 Eart,,-1-H1:11 

451 T3.S. 637, 632 (1569). 

With a showing of az extreme departure ft= standard 

investigative tec=niquts; bias of the reporter becomes relevant 

to explain this extrtma departure as more than mate carelessness 

-- rather as purposeful avoidance of the truth, Plaintiff 

therefore devotes much of its cpcsition to the rIption to 

attempting to demonstrate Behar's predetermined bias toward the 

church. HOW*Var, plaintiff has failed to demonattatm the 

correlatiVe circumstatca of inadequate investigation to make its 

evidence of bias probative 

probative of lack thereof. 

investigation; bias merely 

of actual malice, rather than 

Without a showing of inadequate 

confirms the publisherfe firmly-held 
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belief in the allegedly defamatory stata.ment5. 

With these principles in =ind, tea court considers each 

allegedly libelous stat e.nt individually to detartine whether a 

rational finder of fact could find actual malics by clear and 

convincing evident:Ia. fee  TaYquliv", y, aro, 817 F,2d 762, 794 

(n.c. Cir.) (11,1i11(7) ("plefam4tion plaintifta cannot show 

actual Malice in the abstracti they must demonstrate actual 

malice lassialyucti2n with a false defamatory statanent.n 

(emphasis in original)), sArta eanitel, 484 U.S. 870 (1987). 

A. 

Paragraph 40 of the comp1aint sets Corth.aeveral statements-

alleved to be false and dafamatory, (The text of the sentences 

as they appear in tha articic is sat forth below; the portione 

quoted in the complaint are tulderlined.) 

I, 	"In raality th qllumr..t is a h1.13ely 
rofitt)ale global racket that 51.1.1=1.YU. 

intimidatipm_maAjous zal  
iks  

2. ',nays Cynthia Risslar i  the cult 
Awarenessl network's Chicago-based executivt 
director; 1§oisntology_ls cr,at_e_ 1iK 1Y. 
Zo$t rathls,as , 14-A_ nclit c,1assical1v 
tIZZ4ZiatiZr the meet litigious and the most 
lucrative zgl'ii jitis2Nzi, 	 No 
cult extracts more money from its =.6)01era.'" 

3. "Th;se W trit 7.4%tho  
owmAlists,_clootQra, lawlIkataAX2atld51.1  

engulfed in 
itigat on, fatal/cad by private ayes, fralaql 

Vir_actlAtAl  
yid dmithi." 

NaLizcliksLIztiAistatim 
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Tim* relied on zany sources as the basis for its belief that 
"that ch%;rch 	. . s-urvivas by intimidatih7 =embers and critics in 

a Mafia-lik* Mannar." Nona of these sOUrcas ia gre. 
ilif_!rcaditol* t.tat a reasonable juzy could infer from Tir,e'a 

reliant& on then X:lowledge of L'anity or subjeotiva doubt as to 

veracity. lag 5t. Arrant, 390 U.s. at 	114, (n?rofassions 

of good faith will ba ualikaly to prove persuasive, for exarlple, 

where a story is fabricated by the defendant, is the product of 

his idgi-nation e  or is based wholly on an Unverified anonymous 

teltphone csll.$). Compare Rerte-aahRs, 49. U.S. at 61. (rITTIa.  

hesitant, inaudible, ar,3 so=eti.mes unresponsive and itprotabls 

ton* of - Thompson's snswers to various leading questions raise 

obvious doubts about 'P"e
d
lr veracity."). On ho contrary, Behar. 

relied on afidav;ts fro= foyer high-ranking sciantoloqiets, 

newspaper and periodical articles, interviews and personal 

experience, and pt4lished court opinions, cftan issued after the 

benefit of adversarial presentation of testimony, which supported  

his professed belief that csi Ated critics and members, 

au Affidavit of Richard Behar ("Behar Aff.'1 ) 	2S-il. Tht 

Court finds that basal on tale evidence, no reasonable jury oould 

find that CSI had proven by clear and oonVinging evidence that 

Tira either rev or armartained serious doubta that the statement 

was false. 

2. 	nst luth10133, 
 Clastical  

This statement appeared in the article in the form of a 

quotation fro= Cynthia Kisser, executive director 
of the Cult 



Awarancss Network. "epetition of a.nct.4er's words does not 

release one of responeLbility i: the repeater knows that the 

words are false or in.horant4 imprcbable, or there are obvioun 

reasons to doubt the veracity of the person quoted or the 

accuracy of his reports." Goldwatx v. ginurci, 414 7.2d 324, 

337 (2d Cir. 1969), cg s.  a Se , 396 C.s. 1049 (197o). Used on 

the m4terial supporting debark statement regarding Mafia-lik* 

intimidation, 	Zehar A.ff. /1 28-61; SU.al$2 	15 62-67, 

aehar'fi repetition of Nisserla statement wet not done with 

knowledge that the stater.ent was false or inherently improbale. 

Nor are there obvious reascns to do:Abt Kisser's•varacity. There 

is no doubt that her Views are deeply opposed to_;:SI's views, and 

tact likely regards the other's conduct as rscorehensibla if not 

Tarry Aff, 5 9a, but such  sharp disagreement and 

Risser's obvious. antagonistio relationship with•Scientology does 

net azount to an obvious rtason to dcuht htr vArloity. On the 

Contrary, as executiVe director tf an organization dedicated to 

utudying so-called cuitt, her judgment as tt CSI's ruthlsssness 

and terroristic practices likely carried credence with Behax. 

5cit ,191 I 62. The Court therefore finds that a reasonable jury 

Could not find that plaintiff had demonstra tad aotual malice on 

the part of Time in publishing this statt.mtnt by clear and 

convincing evidence. 
PQ 
	 IP • 

3. 

/n light of Behar's bsltefs regarding his own -e-perienoss 

with Scientology, the admitted harassment of Pau1c.tte cooper by 
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Scientology's Guardian's Office (which has been disbanded), and 

the othar sources relied on by Behar, 	Behar Aff. fl 85-92, 

the Court finds no evidence that Behar nada the stattzent 

regarding journalists vim ac.t.ual1 malice. similarly, there are 

not *obvious reasons to doubt" Behar's sources for hie state4e.nt 

regarding doctors, lawyers, and Judges. Ipia, St. Azarlt, lqc u.s. 

at 732. .Although Behar does not have convincing evidence to linX 

CST with many of the strange incidents befalling these gro%apes of 

people in conflict vith Scientology, that tact alone doom not 

x110w a zwaritynabla luxy to conclude that Sala2e crittrtdiaec; dc21.1.11.te 

ac to tha voracity of his stat=ant that these incici.nto are 

linked to CSZ. 	.ozpara Id.. at 732 (good faith unli.kaly where 

etory ins fabricated by defendant, based on his imagination, or 

hAsed or unverified anonymous telephone call). Therefore, the 

Court finds that no reasonable jury could find by clear and 

oViapncc that Ti=o 	 cz1;wvet statamEnt With 

actual Italics. 

B. gtzt4Z.gnts Sot Ecru':  

challeniez the follcwini as f,laso 	de;74v,4tvryi 

*TM LOTTICYS LOST TUEIR SON, Noah, who 
luzped fro= a Mantatta.n hotel clutching X171, 
virtually the only =nay ha had not yet 
turned over to Scientology. RiE parents 
blaze the Church and would like. to sue but 
arc frightened by the orqanizationi s 
reputation for ruthlessness, 

'Ins death inspired his father Edward, a 
physician, to start his dV11 investigation of 
the Church. 'We thought Scientology was 
sozethirog like Dale Carnegie,' Lottick says. 

10 



now believe it's a school for psychopaths, 
Their so-called thtrepies are manipulations. 
Th*Y take the best and brightest people and 
deStroy them.,  

It was too late. 'From Noah's friends 
at Dianaticsi read the card that accompanied 
a bouquet of :lowers at Lottickss funeral. 
Yet no Scientology staff members bothered to *how up.* 

The primary Sources relied on by Behar for thee, statements 

are the parents of Neat Lottick. The Lotticks affirmed the 

accuracy of each statement in the article. Ill Reply Memorandum 

of .L-WW it Further Support of Defendants' motion for Summary 

Judgment (RDet.'s Reply") at 12. lourthermore, the Lotticks are 

not obviously lacXing L- credibility, and the statements are not 

inherently improbable. Neverthelaes, Behar made a thorough 

investigation o.4" this aspect of his article by discussing it with 

vari0'.12 pergOna who knew Noah. Althotagh ;-ehar can bm criticized 

for not intorviewthg Frad moons, an active soientologist, 

asserted Scientology staff member, and for roommate or. Noah 

Lottick, this omission is rot such thet it might raise an 

inference of purp.osed:11 avoid,tnce of the truth. DIA, Noar_te-Far.%s, 

491 u.S. at 552 ('[Wlhila denials oozing from Connaughtents 

supporters might bt explained as motivated by a desire to assist 

Connaughton, a denial coming from [the uninterviewed) Stephens 

would quickly put an end to the 'story."). Any information to be 

gleamed from Lamong might De expected to be similar to, though 

less authoritative than, information that might ba Obtained from 

LIlog dirac.-toL-  of the 
SoicAtelow Dialscsticantar, wham Behar 

twice attempted to contact. lift Behar M. 1 ICS. In short, 

11 



besides minor omissions in investigation, from which no inference 

of purposeful avoidance of the truth could reasonably be drawn, 

(even combined with Behar's alleged bias, AAA sulort) Csi has not 

produced evidence such that a reasonable jury could find by clear 

and convincing evidence that Behar published the statements with 

actual malice. On the contrary, as reflected in Behar's notes 

-from one O his conversations with the LottiOks, it appears that 

Noah had *pent the money to which he had access, that Dr. Lattick 

had concluded that Scientology therapies were manipulations, and 

that no SciantolOgy staff :umbers attended the funera1.2  $eg 

Xffidavit of Jonathan W. Lubell, Esq., at Ex. 41. Therefore, the 

Court finds that no reasonable jury could find by clear and 

convincing evidence that TiVa published the above sta.;sment with 

actual malice. 

C. 	Atementa SO; tomb, at 4 41 

Of the statements set forth at paragraph 45 of the 

complaint, pursuant to this Court's r1.11incr of November 23, 1Sg2, 

only the follcwinq remains at issue: 

"Scientology denies any tie to the Fishman 
Scam, a claim strongly disputed by both 
Fishman and his longtime psychiatrist, Vwe 
Gaertz, a prominent Florida hypnotist. Both 
man claim that when arrested, tishman was 
ordered by the church to kill Getz and thf,:n 
do an 't0c,' or and of cycle, Vhich ix church 
jargon for suicide." 

2 	Although CS/ assimts that Fred Lemons is a staff 
member, the** is no evidence that Behar knew this fact. In 
additioh, if Behar were trying to avoid this fact, ha would not 
have contacted the Scientology canter. 
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Behar relied on $thVen Fishman, Uwq Csart2, Fishman's 

psychologist, Marc Nurik, FiahMan's format* counsel, Vicki 

Aznaran, a formor Scientologiet, and Robilrt Donde.ro, thit 

assistant Cnitad States Attoney who prosecuted Fishman for stock 

traud. Alt.lacug Fishman in =ttny raQpiatota is not highly credible, 

based on the corroboration of aspects of his claims by other 

aourCOSI  pia Cott = finch-  thathis claims aro not obviously 

incredible. f,11. §t1  4:lant,  390 C.S. at 722 good faith unlikely 

whore Unverified reliance on obviously incredible source). 

SpeoitiCaaly, 'Behar relied cn Ceiartz's *valuation of Fish=anfs 

clalcs, Vicki A1naxan's corroboration of Fishman and Ceert2's 

claims regarding the length of Tishman's inVO1v=ent with the 

cllurch, the depth of knowledge of scientology that Fishman 

demonstrated, and the corroboratLon cf certain claims by Robert 

Dondero, The fast that cndero did not believe Fishments•cizlims 

dces not undermine Zehar's belief because Ponder:: was at th^_ tifle 

prosecuting rish=an, And that Dro-seoution would be under=ined by 

accepting Fish=en's account of Scientology's involvement with 

Fishman, 	Farte--Wks,  491 U.S. at 682 (denials coming fro= 

interested witnesses would not cause reporter to vestion 

veracity of ellagations). Therefore, the court finds that no 

reasonable jury could find by clear and convincing evidence that 

Time published the above statement with actual malice. 

D. 	=eA LIALL9=---1W1  
Of the statezenta set forth ai paragraph 52 of the 
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complaint, pursuant to this Court's ruling of Nov or n, 2992, 

only th * fllowihg ra=ains at issue: 

"One scurce et funds :or the Loa 
Angeles-based churoh is the notorious, self-
regulated utocX exohange in vanocuver, 

capital of the world." 

The court finds that a reasonable jury could find by clear 

end convincing evidence that Time published the elI;ove ata to=ent 

with actual valice. 
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couctus:ou 

For the readon3 state:: above, defenda.nts,  motion for summary 

judgment is Jw-rBY DENIZD as to the atattmant silt forth at 

paragraph 52 of the complaint, and ErRABy aRANTED as to all other 

stataments. 

8.0 Oli.DXStra 

New Yorklew York 
Novamber 	, 1995 


